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I. Introduction

Is copyright a basic or “natural” right to which freedom of expression forms one of many limitations or exceptions? That is generally the picture emanating from a quick look at national laws on copyright in Europe. Or is it the other way around – is freedom of expression, or free speech in American Law, the higher norm founded as a basic human right which might be submitted a limiting effect by the exclusive rights of authors? To some extent this is how it may look in some, but not all, international treaties on human rights. Both approaches may indicate to what extent freedom of expression may serve as a limit to copyright protection under specific circumstances.

But it is not as easy as an either or from a European or occidental perspective, due to the fact that national laws on copyright, within the frames of private law, or public law, normally the legal costume for freedom of expression, do not shape this problem very clearly, neither would they offer one and the same legal positioning when studied country by country. Further, it is obviously not a given thing that courts would manifest the very same reasoning in evaluating encounters between copyright and freedom of expression, when someone claims that they do clash, nor would the international treaties or instruments offer a very solid answer for the courts upon which they could base their decisions.

No doubt copyright and freedom of expression are two phenomena having a lot in common. They are often seen as supporting each other or even one being a necessity for the existence of the other or, as some would have it, copyright being the engine of free expression.
 But they also carry a built in controversy – anybody’s right to express himself must per definition be limited by the other’s copyright to the form of expression used by the speaker, that is if the speaker wishes to express himself or herself with the original wording of someone else. Copyright as a limitation to freedom of expression can’t be denied!
This is why this conflict is often sensed as an internal copyright topic, whereas others claim that it could be based on an external solution, i.e. outside the private law realm of copyright, or, rather, freedom of expression being a potential instrument occasionally to limit the substance of copyright, as an exit from a sometimes rigid exclusive rights position. The latter assumption is what the heading of this part of the programme is indicating. We shall see what truth there is in that assumption.

As for the internal solution it mainly is considered to emanate from copyright’s separation between idea and form – the so called idea/expression dichotomy – following from copyrights negligence as ideas, facts and meanings are concerned, only protecting the original literary or artistic form in which they appear. If this is fully accepted, there would, as a matter of principle, not exist a relevant conflict between copyright and free speech, as copyright would not hinder anyone to forward his assumptions, ideas or facts of any kind he would venture to bring to the public. However, no country has felt this to be the end of the story, as copyright laws are generally full of exemptions to the exclusive rights of authors, meaning that original works may indeed be used, without consent of the author, for certain purposes closely linked to freedom of expression demands, such as limitations and exceptions for quotation, news reporting, archival purposes, scholarly uses, library and museum uses, communication of public debates and, in some countries, the access for the public to documents from public entities or to government information. In Europe such limitations tend to be express, exhaustive and narrowly interpreted, whereas economic rights generally are drafted in flexible and open terms.

As for the potential external solution, our main concern today, i.e. needs based on freedom of expression possibly limiting explicit authors’ exclusive rights, we are facing a battle between two magnitudes and the legal ranking between them. The outcome of this battle is basically generated by the constitutional standing of copyright and freedom of expression, hence the sometimes obscure result of an international survey of national solutions. Still, the basic assumption would probably be that copyright, however as a whole withstanding scrutiny, in its particular details and its interpretation could be subordinated to and influenced by the generally higher normative status of freedom of expression. In fact, the hierarchy of norms must not be crystal clear to come to such effects, as copyright may yield to, as an example, norms of unfair competition, what will be discussed later on in this session.

This is for the courts to decide in particular cases. The question is – do they actually use this external tool, if at all available? My answer is an almost plain no. There are exceptions, but generally the courts seem very unwilling to go beyond the frames of copyright law to uphold qualities of freedom of expression.

II. Copyright as a human right or just another tradable good?

The picture of copyright and freedom of expression as close companions is quite overt in dominant international human rights treaties, thus guaranteeing the existence of those rights, a prominent example being Article 27 of United Nations Declaration on Human Rights of 10 December 1948 (UNDHR).

Article 27 (1) states that:

“Everyone has the right freely to participate in the cultural life of the community, to enjoy the arts and to share in scientific advancement and its benefits”.

This position is immediately followed by a statement concerning authors’ rights in Article 27 (2):

“Everyone has the right to the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author.”    

Thus, the first paragraph of Article 27 UNDHR merely lays a focus on everyone’s right to share in the creativity of others, a right to information as modern language would have it, however immediately connected to a respect for the legal protection of the results of i.a. artistic or literary creativity. This article is therefore better seen as a statement on “freedom of creativity” or freedom to access to information, not being quite equal to freedom of expression, but obviously pretty close. Therefore it relates mostly to the eternal question concerning an author’s need to relate to someone else’s work by creating his own – i.e. how to draw the demarcation line between a lawful adaptation (inspiration) and mere use of someone else’s work. The concern of Article 27 UNDHR obviously is to support the respect for works of others in the ever ongoing process of literary and artistic creation, normally linking at least somewhat to what others already have accomplished. Clearly, the idea/expression dichotomy has, at least in Europe, been a vehicle too much relied upon in this respect.

Eventually, the acceptance of an author’s right, as well as certain other intellectual property oriented rights, as a basic human right has been more strongly demonstrated in the United Nations Covenant on Economic, Social and Cultural Rights of 16 December 1966. Article 15(1)(c) of the Covenant reads:

“The States Parties to the present Covenant recognize the right of everyone - - - to benefit from the protection of the moral and material interests resulting from any scientific, literary or artistic production of which he is the author.”

Further, the human rights dimension of copyright and freedom of expression is pretty overt in Article 10 of the European Convention on Human Rights, signed in Rome on 4 November 1950, (ECHR). Article 10 ECHR reads:

(1) Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to receive and impart information and ideas without interference by public authority and regardless of frontiers. This article shall not prevent States from requiring the licensing of broadcasting, television or cinema enterprises.
(2) The exercise of these freedoms, since it carries with it duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties as are prescribed by law and are necessary in a democratic society, in the interest of national security or public safety, for the prevention of disorder or crime, for the protection of health and morals, for the protection of the reputation or rights of others, for preventing the disclosure of information received in confidence, or for maintaining the authority and impartiality of the judiciary.

Here, copyright is not directly expressed as a human right, but rather as a natural limitation to freedom of expression. However, it is generally contended that the fundamental basis for copyright may be construed both from the so called “property clause” of Article 1 of the First Protocol to the ECHR and from the “privacy clause” of Article 8 ECHR.

Thus, the international picture is somewhat ambiguous, what is even more stressed by the tendency to enhance more mercantile and utilitarian endeavours for intellectual property in recent years on the arena for world trade. This is clear ever since the WTO became interested in Intellectual Property, turning such rights into commodities on a market, thus functioning as instruments for exchange of techniques, knowledge and experience, although the TRIPS Agreement primarily is construed as a tool primarily for actions against piracy of IP objects in developing countries. Basically, Copyright is treated in the WTO context as any other IP right (or commodity). Symptomatically, Moral Rights of copyright is not part of the TRIPS Agreement or, rather, the developing countries have the liberty according to Article 9(1) not to have any concerns about that dimension of copyright. Probably, the least developed countries would have profound national interests, derived from human rights, to protect local folklore and other phenomena close to Moral Rights aspects of copyright.

The utilitarian and economical approach is demonstrated in the “Objectives” clause in Article 7 of the TRIPS Agreement, a “should” rather than a “shall” provision, but tellingly there is not a corresponding statement in the Paris and Berne Conventions:

“The protection and enforcement of intellectual property rights should contribute to the promotion of technological innovation and to the transfer and dissemination of technology, to the mutual advantage of producers and users of technological knowledge and in a manner conductive to social and economic welfare, and to a balance of rights and obligations.”

The need for “balance” is obviously not driven from a humanitarian perspective, for example emanating from the respect for free speech, but for intellectual property rights to serve as useful commodities on a dynamic market.

III. Constitutional reflections of Copyright and Freedom of Expression

The ECHR is nowadays incorporated in the national jurisdiction of most European states, although this has happened quite recently, and to my knowledge not in any national constitution.
 Still it is hard to evaluate on formal grounds how copyright is measured by the norms of freedom of creation. And, knowingly, the European Court of Human Rights has to this date never tried the potential conflict between copyright and freedom of expression, although there is a vast body of Article 10 ECHR cases decided by the former Commission and the European Court of Human Rights in non-copyright cases. 

In the USA copyright is indeed upheld by or at least mentioned in the Constitution, thus offering it a certain status, but here, just as in the TRIPS Agreement, the already mentioned utilitarian approach to copyright is prominent – “to promote science and the useful arts”. The public interest is here cared for, but probably more from a commercial or informational aspect, less connected to a basic freedom of speech.

 In Europe, the protection of copyright as a human right may be implicit in constitutional provisions to guarantee private property, rights of privacy and personality, artistic freedom etc. Like in Germany copyright may also be underpinned by an implied constitutional recognition in some articles in the Federal Constitution, again within the frames of property rights, Article 14 (1), and freedom of “art” and “science”, Article 5 of the German Constitution. It has been several times tested and confirmed by the German Federal Constitutional Court, that property rights may rightfully be restricted by interests of the public good, thus, at least, indicating a balance to be struck between protection of copyright and the public interest, although to my knowledge the latter interest has as yet not been recognized as freedom of expression in any specific case. 

As it seems the Swedish constitution is the only one in Europe expressly providing for a copyright protection, namely for authors, performing artists and photographers.
 The rationale for this constitutional provision is to promote “the free formation of opinion”, a specification, and limitation, of considerable importance as we shall see. Furthermore, the Freedom of the Press Act and the Fundamental Law on Freedom of Expression, both of a constitutional nature, offer a straight exception from those basic freedoms to the benefit for certain copyright owners. From this follows that a copyright legislation shall exist and, very important, there is no room for the Government to issue regulations or directions on copyright matters as it stands in statutory law, except for mere executive instructions. Hence, this has a profound impact also on the courts willingness to adapt copyright to freedom of expression interests not already indicated among the express limitations of the Copyright Act.

On the other hand, freedom of expression cannot be considered strongly founded in national European constitutions, at least not by comparison to the broad scope of Article 10 of the ECHR. This is probably why freedom of expression matters comes to be more in focus since the late 1990ies, i.e. when the ECHR was incorporated into national laws, probably after many countries, such as Sweden, was brought to Strasbourg before the European Court of Human Rights, allegedly violating basic human rights in a big bulk of cases during the 1980ies. However, in some countries citizens may probably invoke Article 10 ECHR freedoms directly before national courts. It is to be fully observed, though, that parties to the Convention may restrict the application of Article 10 (1), i.e. mainly the frames of freedom of expression; national courts enjoy considerable discretion to restrict those frames, they are considered to have a “margin of appreciation”, to seek “proportionality”. In practise this means that commercial speech and morality may well delimit someone else’s freedom to express himself in specific cases, whereas expressions more linked to “formation of opinion”, what in fact falls in line with what has been quite clearly stated in the Swedish Constitution, political speech and public addresses “necessary in a democratic society” are less likely to be limited by the interests of others.

Again, as was indicated initially above, we should recognize that economic rights, such as those contained in someone’s copyright in a work, may in fact very well be a limitation to free speech - Article 10 ECHR offers that scenario – but the reverse case is far harder to encircle.

And, finally, in Europe, unlike in the USA, the answer to the question of interest here - freedom of expression potentially limiting the scope of copyright - is considerably influenced by the fact that constitutional courts don’t very often have the power to overturn national legislation that violates provisions of the constitution - one exception being Germany - neither would European courts very willingly apply fundamental rights and freedoms of a general nature in (private law) conflicts between citizens.
 

IV. Consequences and possibilities

From a Swedish perspective, emanating from copyright’s firm constitutional positioning in this country, it is understandable that the Supreme Court of Sweden several times has stressed that it is a task for the legislator to insert limitations to copyright – at least this falls true when the exclusive economic rights are at stake – moral rights are as a matter of principle basically inalienable. In short, the Supreme Court has several times stressed that even if infringing use was justifiable, courts are not allowed to overrule legislature.
 Furthermore, the Supreme Court has stated that the Parliament actually has contoured the factual relation between copyright and freedom of expression and this in an appropriate manner, adding again that Swedish Copyright was in fact built upon principally inalienable moral and personal rights.
  Not even freedom of expression in political matters, the hard core of free speech, may motivate a limitation to the copyright of an author, who is not at all part of a political controversy in which his work has been used.

However, the Swedish Supreme Court has explained, occasionally the interests behind freedom of expression could rise to such heights so that a court must have the possibility to give a verdict of acquittal. They were obviously referring to atypical situations, not actually foreseen by the lawmaker, typically connected to cases where a party needs to express himself in order to be able to defend himself in court.
 

Not very surprisingly, however, the Supreme Court has stated that copyright protection did not constitute sufficient grounds for departing from the provisions of the Code on Judicial Procedure, Chapter 39, Section 5, which could apply in a given context in relation to the interests in freedom of speech and free availability of information.
 The case concerned TV recordings from a public demonstration whereby a police intervention was filmed and referred to by a person raising a claim on the police force for its alleged misconduct or simply to free himself for alleged miconduct. For reasons of journalistic integrity the broadcasting corporation, owning copyright in and having custody over the filmed sequences, refused initially to make the material available to the court.

It is symptomatic that in a very recent case, concerning parody or travesty in a radio broadcast over a children’s book text – the author of the book claiming that the broadcast was a violation of her moral rights - the freedom of expression phenomenon raised no reaction from the Supreme Court. In this case focus was on excerpts from recordings of texts about a thoughtful and charmingly observant child, called Alfons, whereby those recordings of the texts were glued to excerpts from a film soundtrack, resulting in a conversation between Alfons and a drug dealer purporting that Alfons had delivered bad quality stuff, it all ending in a fist fight. Both parties had added the freedom of expression interest to their argumentation, arguably leading to opposing results, although the major defence from the broadcasting organisation was built on the argument that the broadcast programme was in fact a new original work, therefore not a use of someone else’s copyright, hence not a violation of the author’s moral rights. The Supreme Court of Sweden accepted the “travesty” as a new work.
 In an obiter dictum the Court did stress, however, that even if a parody or travesty rose to be an original work, it may very well violate the moral rights of another work, although this didn’t apply in this particular case. The possible exit from the copyright arena via freedom of expression wasn’t even mentioned.
Statements close to those just cited from the Swedish Supreme Court can also be found in judgements from other European courts of precedens, such as the German Supreme Court,
 and the Austrian Supreme Court,
 hereby generally refusing the free speech defence in those cases tried, although not on formal grounds.

The French Supreme Court has at least on one occasion embarked upon the same circuit, whereby it found that the statutory right to quote “briefly” from a copyrighted work for informal purposes did not cover the communication of an entire work, a fresco by Edouard Vuillard at a Paris theatre, displayed in a TV broadcast for 42 seconds by France 2 – this was not within the meaning of a brief quotation of copyright law. When France 2 had this tried by the then still existing European Commission for Human Rights, claiming that the French Supreme Court’s reasoning was not compliant to Article 10 ECHR, the Commission did not agree.

Decisions from district courts and appeal courts in Europe may, occasionally, display another picture or at least add some nuances. A few cases from Germany are indicating that under quite special circumstances news items, critical analysis and political speech may indeed be forwarded to the public, for example in the form of an unauthorized re-broadcast, even though the requirements of any statutory limitation was not met, thus for profound public informational purposes, an effect of free speech broadly conceived. Also, the Dutch Supreme Court has confirmed that, in principle, an author’s refusal on the basis of copyright to allow the use of a work may conflict with Article 10 ECHR.

So has an Appeal Court in the UK, namely in the much observed case (actually two cases) concerning the unauthorized publication in Sunday Telegraph of an as then unpublished minute from a secret meeting among prominent politicians. The court concluded, that as a general rule freedom of expression should have no impact on the regular course of copyright litigation – “in most cases the incorporation of ECHR into English law should not affect copyright law.” As the publication of the minute was found to go beyond the necessary requirement for reporting the information authoritatively, the appeal of the newspaper (based on the defence to be found in fair dealing and public interest) was dismissed.

V. Some conclusions

Generally, European courts have so far shied away from direct application of constitutional law or Article 10 ECHR in potential conflicts with statutory copyright, preferring instead to treat freedom of expression as a normative principle to be used by interpretation of existing statutory limitations to copyright.

In a handful of cases, knowingly none on the Supreme Court level, European courts seem to have responded to freedom of expression needs when literal copying were considered essential, thus not finding access to free “facts” sufficient, and in a few (German) cases on live broadcast or re-broadcast of protected works. The hard kernel of information rights, what matters to the “free formation of opinion” or to uphold basic rights to accomplish a fair defence for ideas and claims in a democratic society, may then be the relevant example.

In spite of the fact that the constitutional positioning of copyright and freedom of expression may vary from one country to the other, courts seem prune to seek a balancing of the relevant competing interests within the norms of copyright, i.e. what has been called an internal solution, this generally leading to similar results throughout Europe. The eventually more observed norms of the ECHR in a copyright context, following their fairly recent introduction or incorporation into national European legislations, seem as yet not to have altered this tendency.
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� Stated for example by the US Supreme Court in Harper & Row Publishers v Nation Enterprises, 471 US 539 (1985).


� Cf. the Infosoc directive, 2001/29/EU, which offers a closed, though eventually not mandatory (with one exception), list of limitations. It is interesting to find the reverse situation in US copyright law, where economic rights are narrowly defined whereas exemptions, like fair use, leave ample space for various uses; see Alain Strowel, Droit d’auteur et copyright. Divergences et convergences, Brussels 1993, p 144 et seq.


� Tellingly, the British Appeal Court admitted in Ashdown v. Telegraph Group Ltd (see note 19 infra), that in some circumstances the form of expression is no less important than the information it conveys – sometimes the user of a work doesn’t have ”alternative avenues” which they could have used to express the unprotected idea in their own manner without using the copyright owner’s expression.


� Emphasis added.


� Cf. P. Bernt Hugenholtz, Copyright and Freedom of Expression in Europe, Rochelle Cooper Dreyfuss, Harry First and Diane Leheer Zimmerman (eds.), Innovation Policy in an Information Age, Oxford University Press 2000; André Kerever, Authors’ rights are human rights, Copyright Bulletin 32/1999 p 18 et seq.


� In Sweden it was incorporated by the enactment (1994:1219); in the UK it followed by the enactment of the Human Rights Act of 1998, partially incorporating the ECHR, which came into force in October 2000.


� This was confirmed quite recently in the new Swedish Instrument of Government of 1974 as well as in the Fundamental Freedom of the Press Act of 1949, with later amendments, and the Fundamental Act on Freedom of Expression of 1992. Cf. Jan M. de Meij, Copyright and Freedom of Expression in the Swedish Constitution: An Example for the Netherlands? Intellectual Property and Information Law, Essays in Honour of Herman Cohen Jehoram, Kabel/Gerard (editors), The Hague, London, Boston 1998, p. 315 et seq.


� Se Hugenholtz, op.cit. supra note 3, with further references.


� See NJA 1986 p.702, Wickstrand. The Supreme Court stated: “… authors’ rights of disposition over their work constitute … a complete and all-embracing right from which certain specific exceptions specified in legislation have been made, aimed at benefiting social interest. Given this construction of the law, the room for the courts to interpret restrictions to the authors’ rights, other than those stipulated in the legislation, is extremely limited. It appears to be practically impossible to establish such restrictions for the purpose of benefiting interests other than those of society at large, for example, purely commercial interest.”


� See NJA 1998 p. 834, Mein Kampf.


� See NJA 1975 p 679, The Swedish Flag. The use of a Swedish national hymn with a new text harassing the belligerent activities of the USA in Vietnam, was a violation of the composer’s and original lyricist’s moral rights. The Supreme Court of Sweden did not accept the defendant’s argument that the new text would not cause such violation as it was an instrument for political criticism. 


� See NJA 1993 p. 263, Architectural drawing, and (NIR 1993 p. 263). The Supreme Court stated i.a. “Given the construction of the law of copyright – authors’ exclusive rights of disposition over their work constitute, it may be said, a complete an all-embracing right from which certain specific exceptions specified in legislation have been made, aimed at benefiting social interest – it is clear that the room for the courts to interpret restrictions to authors’ rights, other than those stipulated therein, is extremely limited. Such restrictions appear to be practically impossible in other cases except when the situation that has arisen is atypical and barely anticipated by the legislation, and also where compelling social interest can be invoked the regulation of more predictable cases of conflict between the author’s individual interests and opposing interest must be reserved for the legislator.”  Cf  NJA 1985 p 893, Manifest, Supreme Court of Sweden, 20 December 1985, also in GRUR Int. 1986 p. 739. 


� See NJA 1981 p. 791, Kvarteret Järnet.


� See The Supreme Court of Sweden, 23 December 2005, Alfons Åberg.


� Cf. German Federal Supreme Court 7 March 1985, [1987] GRUR 34, Lili Marlene. The Court did accept in principle that “under exceptional circumstances, because of an unusually urgent information need, limits to copyright exceeding statutory limitations may be taken into consideration.” Cf. German Federal Supreme Court 16 January 1997, [1997] GRUR 464, CB-Infobank. The Court found that the public interest in accessing information did not justify departing from the rule that statutory limitations on copyright, being narrowly construed, should be narrowly interpreted.


� See Austrian Supreme Court 17 December 1996, [1997], Head-Kaufvertag, Medien und Recht 97; Austrian Supreme Court 9 December 1997, [1998] GRUR Int. 896, Karikaturwiedergabe.


� See European Commission on Human Rights 15 January 1997, Case 30262/96, France 2 v. France. The former Commission and the European Court have of course tried numerous cases related to freedom of speech matters and journalism in general, though none more focused on the link to copyright; cf. Herdís Thorgeirsdottir, Journalism Worthy of the Name, A Human Rights Perspective on Freedom within the Press, University of Lund, Sweden, 2003.


� Dutch Supreme Court 20 October 1995, [1996] Informatierecht/AMI 51, Dior v. Evora.


� See Ashdown v Telegraph Group Ltd. [2001] Ch.685, and [2001] E.M.L.R. 44 (CA). In the latter case (at para. 45) the court concluded that “… rare circumstances can arise where the right of freedom of expression will come into conflict with the protection afforded by the Copyright Act, notwithstanding the express exceptions to be found in the Act. In these circumstances, we consider that the court is bound, insofar as it is able, to apply the Act in a manner that accommodates the right of freedom of expression. This will make it necessary for the court to look closely at the facts of individual cases (as indeed it must whenever a “fair dealing” defence is raised). We do not foresee this leading to a flood of litigation.” Cf. M.D. Birnhack, Acknowledging the Conflict between Copyright Law and Freedom of Expression under the Human Rights Act, Entertainment Law Review, Issue 2, p. 24, 2003. Available at SSRN: � HYPERLINK "http://ssrn.com/abstract=368961" �http://ssrn.com/abstract=368961� or DOI: � HYPERLINK "http://dx.doi.org/10.2139/ssrn.368961" \t "_blank" �10.2139/ssrn.368961�
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